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S. 308
At the request of Mr. BAUCUS, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 308, a bill to amend title
23, United States Code, to improve eco-
nomic opportunity and development in
rural States through highway invest-
ment, and for other purposes.
S. 309
At the request of Mr. BAUCUS, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 309, a bill to amend title
23, United States Code, to improve
highway transportation in the United
States, including rural and metropoli-
tan areas.
. 3m
At the request of Mr. THUNE, the
name of the Senator from Kansas (Mr.
BROWNBACK) was added as a cosponsor
of S. 371, a bill to amend chapter 44 of
title 18, United States Code, to allow
citizens who have concealed carry per-
mits from the State in which they re-
side to carry concealed firearms in an-
other State that grants concealed
carry permits, if the individual com-
plies with the laws of the State.
S. 386
At the request of Mr. LEAHY, the
name of the Senator from Minnesota
(Ms. KLOBUCHAR) was added as a co-
sponsor of S. 386, a bill to improve en-
forcement of mortgage fraud, securi-
ties fraud, financial institution fraud,
and other frauds related to federal as-
sistance and relief programs, for the re-
covery of funds lost to these frauds,
and for other purposes.
S. 388
At the request of Ms. MIKULSKI, the
names of the Senator from Indiana
(Mr. LUGAR), the Senator from Kansas
(Mr. BROWNBACK) and the Senator from
New Hampshire (Mr. GREGG) were
added as cosponsors of S. 388, a bill to
extend the termination date for the ex-
emption of returning workers from the
numerical limitations for temporary
workers.
S. 414
At the request of Mr. DoDD, the name
of the Senator from Wisconsin (Mr.
KoHL) was added as a cosponsor of S.
414, a bill to amend the Consumer Cred-
it Protection Act, to ban abusive credit
practices, enhance consumer disclo-
sures, protect underage consumers, and
for other purposes.
S. 416
At the request of Mrs. FEINSTEIN, the
names of the Senator from Maine (Ms.
CoLLINS) and the Senator from Wash-
ington (Mrs. MURRAY) were added as
cosponsors of S. 416, a bill to limit the
use of cluster munitions.
S. 422
At the request of Ms. STABENOW, the
names of the Senator from North Da-
kota (Mr. DORGAN), the Senator from
Michigan (Mr. LEVIN) and the Senator
from Texas (Mr. CORNYN) were added as
cosponsors of S. 422, a bill to amend the
Federal Food, Drug, and Cosmetic Act
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and the Public Health Service Act to
improve the prevention, diagnosis, and
treatment of heart disease, stroke, and
other cardiovascular diesases in
women.
S. 428

At the request of Mr. DORGAN, the
name of the Senator from Wyoming
(Mr. BARRASSO) was added as a cospon-
sor of S. 428, a bill to allow travel be-
tween the United States and Cuba.

S. 450

At the request of Mr. BAUcCUS, the
names of the Senator from Hawaii (Mr.
AKAKA) and the Senator from Ten-
nessee (Mr. ALEXANDER) were added as
cosponsors of S. 450, a bill to under-
stand and comprehensively address the
oral health problems associated with
methamphetamine use.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. LEVIN (for himself and
Mr. McCAIN):

S. 454. A bill to improve the organiza-
tion and procedures of the Department
of Defense for the acquisition of major
weapon systems, and for other pur-

poses; to the Committee on Armed
Services.
Mr. LEVIN. Mr. President, I am

pleased to introduce the Weapon Sys-
tems Acquisition Reform Act of 2009,
with Senator MCCAIN as an original co-
sponsor. The Department of Defense
faces huge problems in its acquisition
system today. Every year, the Govern-
ment Accountability Office publishes a
report assessing DOD’s purchases of
major weapon systems, and every year,
the picture seems to get worse.

Since the beginning of 2006, nearly
half of DOD’s largest acquisition pro-
grams have exceeded the so-called
“Nunn-McCurdy” cost growth stand-
ards established by Congress to iden-
tify seriously troubled programs. As
Secretary Gates pointed out in his tes-
timony before the Armed Services
Committee last month, ‘“The list of
big-ticket weapons systems that have
experienced contract or program per-
formance problems spans the services:
the Air Force tanker, CSAR-X, VH-71,
Osprey, Future Combat Systems,
Armed Reconnaissance Helicopter, Lit-
toral Combat Ship, Joint Strike Fight-
er, and so on.”

Overall, DOD’s 95 major defense ac-
quisition programs (known as
“MDAPs”’) have exceeded their re-
search and development budgets by an
average of 40 percent, seen their acqui-
sition costs grow by an average of 26
percent, and experienced an average
schedule delay of almost two years.
Last summer, GAO reported that cost
overruns on DOD’s MDAPs now total
$295 billion over the original program
estimates, even though we have cut
unit quantities and reduced perform-
ance expectations on many programs
in an effort to hold costs down.

These cost overruns happen because
of fundamental flaws that are endemic

February 23, 2009

to our acquisition system. We even
know what these flaws are: DOD acqui-
sition programs fail because the De-
partment continues to rely on unrea-
sonable cost and schedule estimates,
establish unrealistic performance ex-
pectations, insist on the use of imma-
ture technologies, and adopt costly
changes to program requirements, pro-
duction quantities and funding levels
in the middle of ongoing programs.

Particularly at this time, when the
federal budget is under immense strain
as a result of the economic crisis we
simply cannot afford this kind of con-
tinued waste and inefficiency. That is
why I am introducing this bill with
Senator McCAIN today and why I have
scheduled an acquisition reform hear-
ing in the Armed Services Committee
next week. The problems in our acqui-
sition system may not be easy to solve,
but they are far too big for us not to
take whatever steps may be necessary
to correct them.

The Kkey to successful acquisition
programs is getting things right from
the start with sound systems engineer-
ing, cost-estimating, and develop-
mental testing early in the program
cycle. Programs that are built on a
weak initial foundation, including im-
mature technologies, inadequate devel-
opment and testing, and unrealistic re-
quirements, are likely to have big
problems in the long run.

Unfortunately, a number of previous
so-called acquisition ‘‘reforms’ have
taken the system in the wrong direc-
tion by cutting out people, organiza-
tions, and processes needed to establish
a sound initial foundation for major
programs. For example in the mid-
1990’s, DOD experimented with assign-
ing ‘“‘total system performance respon-
sibility”’ to contractors, abdicating its
role in overseeing and ensuring pro-
gram performance; beginning in the
late 1990’s, DOD eliminated organiza-
tions and capabilities responsible for
providing system engineering and over-
seeing developmental testing on major
weapon systems; beginning in 2003,
DOD revised its key guidance for major
acquisition programs to make the key
early phases of an acquisition program
optional, authorizing MDAPs to skip
over the concept refinement phase, the
technology development phase, and
even the system development and dem-
onstration phase of the acquisition
process, effectively leaping into pro-
duction before design considerations
were adequately addressed. The result
has been excessive cost growth in
weapon systems and excessive delays in
fielding major defense acquisition pro-
grams.

Congress has already taken some
steps to address problems that come
late in the acquisition process—for ex-
ample, by establishing certification re-
quirements to ensure that programs
meet minimal requirements before
they enter system development and by
tightening the Nunn-McCurdy require-
ments that are used to identify under-
performing programs.
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The bill that we are introducing
today is designed to identify and ad-
dress major problems much earlier in
program development—before a Nunn-
McCurdy threshold is breached, before
a program is formally initiated, and
before the program’s trajectory has
been established. For example, our bill
would require the Department of De-
fense to address problems with unrea-
sonable performance requirements by
requiring DOD to reestablish systems
engineering organizations and develop-
mental testing capabilities; make
trade-offs between cost, schedule and
performance early in the program
cycle; and conduct preliminary design
reviews before giving approval to new
acquisition programs; address problems
with unreasonable cost and schedule
estimates by establishing a new, inde-
pendent director of cost assessment to
ensure that unbiased data is available
for senior DOD managers; address prob-
lems with the use of immature tech-
nologies by requiring the Director of
Defense Research and Engineering
(DDR&E) to periodically review and as-
sess the maturity of critical tech-
nologies and by directing the Depart-
ment to make greater use of proto-
types, including competitive proto-
types, to prove that new technologies
work before trying to produce them;
and address problems with costly
changes in the middle of a program by
tightening the so-called ‘‘Nunn-McCur-
dy”’ requirements for underperforming
programs to provide for the termi-
nation of any such program that can-
not be justified after undergoing a
complete reexamination and revalida-
tion.

Taken together, these provisions will
require the Department of Defense to
take the steps needed to put major de-
fense acquisition programs on a sound
footing from the outset. If they are
successfully implemented, they should
help these programs avoid future cost
overruns, schedule delays, and perform-
ance problems.

I look forward to working with Sen-
ator McCAIN and our colleagues to
enact these important reforms into
law.

Mr. President, I ask unanimous con-
sent that a bill summary be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be placed in the
RECORD, as follows:

SUMMARY OF THE WEAPON SYSTEMS
ACQUISITION REFORM ACT OF 2009

Report after report has indicated that the
key to successful acquisition programs is
getting things right from the start with
sound systems engineering, cost-estimating,
and developmental testing early in the pro-
gram cycle. Over the last twenty years, how-
ever, DOD has eliminated acquisition organi-
zations and cut the workforce responsible for
taking these actions, and has tried to ‘‘re-
form” the acquisition process by taking
shortcuts around early program phases in
which these actions should be taken. The re-
sult has been excessive cost growth in weap-
on systems and excessive delays in fielding
those systems.
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TITLE 1. ACQUISITION ORGANIZATION

Section 101. Systems Engineering Capabili-
ties. The Defense Science Board Task Force
on Developmental Test and Evaluation re-
ported in May 2008 that ‘‘the single most im-
portant step necessary’” to address high
rates of failure on defense acquisition pro-
grams is ‘‘a viable systems engineering
strategy from the beginning.” The Govern-
ment Accountability Office has reached
similar conclusions. Unfortunately, the Com-
mittee on Pre-Milestone A and Early-Phase
Systems Engineering of Air Force Studies
Board of the National Research Council re-
ported in February 2008 that the Air Force
has systematically dismantled its systems
engineering organizations and capabilities
over the last twenty years. The other serv-
ices have done the same. Section 101 would
address this problem by requiring DOD to: (1)
assess the extent to which the Department
has in place the systems engineering capa-
bilities needed to ensure that key acquisi-
tion decisions are supported by a rigorous
systems analysis and systems engineering
process; and (2) establish organizations and
develop skilled employees needed to fill any
gaps in such capabilities.

Section 102. Developmental Testing. Many
weapon systems fail operational testing be-
cause of problems that should have been
identified and corrected during develop-
mental testing much earlier in the acquisi-
tion process. The Defense Science Board
Task Force on Developmental Test and Eval-
uation reported in May 2008 that this prob-
lem is due, in significant part, to drastic re-
ductions in organizations responsible for de-
velopmental testing. According to the Task
Force, the Army has essentially eliminated
its developmental testing component, while
the Navy and the Air Force cut their testing
workforce by up to 60 percent in some orga-
nizations. Section 102 would address this
problem by: (1) requiring DOD to reestablish
the position of Director of Developmental
Test and Evaluation; and (2) requiring the
military departments to assess their devel-
opmental testing organizations and per-
sonnel, and address any shortcomings in
such organizations and personnel.

Section 103. Technological Maturity As-
sessments. For years now, the Government
Accountability Office (GAO) has reported
that successful commercial firms use a
‘“knowledge-based” product development
process to introduce new products. Although
DOD acquisition policy embraces this con-
cept, requiring that technologies be dem-
onstrated in a relevant environment prior to
program initiation, the Department con-
tinues to fall short of this goal. Last Spring,
GAO reviewed 72 of DOD’s 95 major defense
acquisition programs (MDAPs) and reported
that 64 of the 72 fell short of the required
level of product knowledge. According to
GAO, 164 of the 356 critical technologies on
these programs failed to meet even the min-
imum requirements for technological matu-
rity. Section 103 would address this problem
by making it the responsibility of the Direc-
tor of Defense Research and Engineering
(DDR&E) to periodically review and assess
the technological maturity of critical tech-
nologies used in MDAPs. The DDR&E’s de-
terminations would serve as a basis for de-
termining whether a program is ready to
enter the acquisition process.

Section 104. Independent Cost Assessment.
In a July 2008 report, the Government Ac-
countability Office (GAO) reported that
“DOD’s inability to allocate funding effec-
tively to programs is largely driven by the
acceptance of unrealistic cost estimates and
a failure to balance needs based on available
resources.”” According to GAO, ‘‘Develop-
ment costs for major acquisition programs
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are often underestimated at program initi-
ation—30 to 40 percent in some cases—in
large part because the estimates are based
on limited knowledge and optimistic as-
sumptions about system requirements and
critical technologies.” Section 104 would ad-
dress this problem by establishing a Director
of Independent Cost Assessment to ensure
that cost estimates for major defense acqui-
sition programs are fair, reliable, and unbi-
ased.

Section 105. Role of Combatant Com-
manders. In a February 2009 report, the Gov-
ernment Accountability Office (GAO) rec-
ommended that the acquisition process be
modified to allow combatant commanders
(COCOMs) more influence and ensure that
their long-term needs are met. The GAO re-
port states: ‘‘a COCOM-focused requirements
process could improve joint war-fighting ca-
pabilities by ensuring that the combatant
commander—the customer—is provided the
appropriate level of input regarding the ca-
pabilities needed to execute their missions
rather than relying on the military serv-
ices—the suppliers—to drive requirements.”’
Section 105 would address this problem by re-
quiring the Joint Requirements Oversight
Council (JROC) to seek and consider input
from the commanders of the combatant com-
mands in identifying joint military require-
ments.

TITLE 2: ACQUISITION POLICY

Section 201. Trade-offs of Cost, Schedule
and Performance. The January 2006 report of
the Defense Acquisition Performance Assess-
ment Project (DAPA) concluded that ‘‘the
budget, acquisition and requirements proc-
esses [of the Department of Defense] are not
connected organizationally at any level
below the Deputy Secretary of Defense.” As
a result, DOD officials often fail to consider
the impact of requirements decisions on the
acquisition and budget processes, or to make
needed trade-offs between cost, schedule and
requirements on major defense acquisition
programs. Section 201 would address this
problem by requiring consultation between
the budget, requirements and acquisition
stovepipes—including consultation in the
joint requirements process—to ensure the
consideration of trade-offs between cost,
schedule, and performance early in the proc-
ess of developing major weapon systems.

Section 202. Preliminary Design Review
(PDR). The Government Accountability Of-
fice (GAO) has reported on numerous occa-
sions that a knowledge-based approach is
critical to the successful development of
major weapon systems. In January 2006, the
Defense Acquisition Performance Assess-
ment Project (DAPA) endorsed this view,
and recommended that Milestone B decisions
be delayed to occur after PDR, to ensure a
sufficient knowledge base to ensure the tech-
nological maturity and avoid ‘‘a long cycle
of instability, budget and requirements
changes, costly delays and repeated re-base-
lining.” Section 202 would address this prob-
lem by requiring the completion of a PDR
and a formal post-PDR assessment before a
major defense acquisition program receives
Milestone B approval.

Section 203. Life-Cycle Competition. The
Defense Science Board Task Force on De-
fense Industrial Structure for Trans-
formation reported in July 2008 that consoli-
dation in the defense industry has substan-
tially reduced innovation in the defense in-
dustry and created incentives for major con-
tractors to maximize profitability on estab-
lished programs rather than seeking to im-
prove performance. The Task Force rec-
ommended the adoption of measures—such
as competitive prototyping, dual-sourcing,
funding of a second source for next genera-
tion technology, utilization of open architec-
tures to ensure competition for upgrades,
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periodic competitions for subsystem up-
grades, licensing of additional suppliers, gov-
ernment oversight of make-or-buy deci-
sions—to maximize competition throughout
the life of a program, periodic program re-
views, and requirement of added competition
at the subcontract level. Section 203 would
require the Department of Defense to imple-
ment this recommendation.

Section 204. Nunn-McCurdy Breaches.
Since the beginning of 2006, nearly half of
DOD’s 95 Major Defense Acquisition Pro-
grams (MDAPs) have experienced critical
cost growth, as defined in the Nunn-McCurdy
provision, as amended. Overall, these 95
MDAPs have exceeded their research and de-
velopment budgets by an average of 40 per-
cent, seen their acquisition costs grow by an
average of 26 percent, and experienced an av-
erage schedule delay of almost two years.
Such cost growth has become so pervasive
that it may come to be viewed as an ex-
pected and acceptable occurrence in the life
of a weapons program. Section 204 would ad-
dress this problem and enhance the use of
Nunn-McCurdy as a management tool by re-
quiring MDAPs that experience critical cost
growth: (1) be terminated unless the Sec-
retary certifies (with reasons and supporting
documentation) that continuing the program
is essential to the national security and the
program can be modified to proceed in a
cost-effective manner; and (2) receive a new
Milestone Approval (and associated certifi-
cation) prior to the award of any new con-
tract or contract modification extending the
scope of the program. In accordance with
section 104, a certification as to the reason-
ableness of costs would have to be supported
by an independent cost estimate and a stated
confidence level for that estimate.

Section 205. Organizational Conflicts of In-
terest. Defense Science Board Task Force on
Defense Industrial Structure for Trans-
formation reported in July 2008 that ‘many
of the systems engineering firms which pre-
viously provided independent assessment [of
major defense acquisition programs] have
been acquired by the large prime contrac-
tors.” As a result, the Task Force reported,
‘“different business units of the same firm
can end up with both the service and product
side in the same program or market area.”’
This structural conflict of interest may re-
sult in ‘‘bias [and] impaired objectivity,”
which cannot be resolved through firewalls
or other traditional mitigation mechanisms.
Section 205 would address this problem, as
recommended by the Task Force, by: (1) pro-
hibiting systems engineering contractors
from participating in the development or
construction of the major weapon systems
on which they are advising the Department
of Defense; and (2) requiring tightened over-
sight of organizational conflicts of interests
by contractors in the acquisition of major
weapon systems.

Section 206. Acquisition Excellence. The
Department of Defense will need an infusion
of highly skilled and capable acquisition spe-
cialists to carry out the requirements of this
bill and address the problems in the defense
acquisition system. The Committee has al-
ready established an acquisition workforce
development fund to provide the resources
needed to hire and retain new workers. How-
ever, positive motivation is needed as much
as money. Section 206 would address this
issue by establishing an annual awards pro-
gram—modeled on the Department’s success-
ful environmental awards program—to rec-
ognize individuals and teams who make sig-
nificant contributions to the improved cost,
schedule, and performance of defense acqui-
sition programs.

Mr. McCAIN. Mr. President, over the
last few years, Senate Armed Services
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Committee Chairman LEVIN and I have
developed a number of initiatives that
reform various aspects of the defense
procurement process. Our hope is that,
in the aggregate, those initiatives, in-
cluding those that help control the pro-
liferation of non-essential require-
ments; have the Department of Defense
move towards more fixed price-type
contracts while incentivizing perform-
ance; and subject major systems to a
more evolutionary, knowledge-based
procurement process, will have a bene-
ficial effect on the process—as a sys-
tem. I am under no delusion that a sin-
gle ‘“‘silver bullet” will remedy a fun-
damentally broken defense acquisition
system.

The Weapon System Acquisition Re-
form Act of 2009, which I am pleased to
introduce with Chairman LEVIN today,
is an important next step in efforts to
reform the system.

Consensus has emerged that a key to
defense acquisition programs’ per-
forming successfully is getting things
right from the start—with sound sys-
tems engineering, cost-estimating, and
developmental testing early in the pro-
gram cycle. Doing so helps the DoD un-
derstand and mete out costly tech-
nology-and integration-risk out of pro-
grams early—before the DoD makes
important go/no-go decisions on the
program that effectively out it ‘“‘on
rails”.

We have learned this lesson the hard
way—at great cost to the taxpayer.
Typically, major weapons have been
procured with insufficient systems en-
gineering knowledge about critical
technologies. But, with those weapons
programs having, by a certain point,
acquired often overwhelming political
momentum, Nunn-McCurdy, basically
only a reporting requirement, has done
very little to bring costs associated
with those originally underappreciated
risks under control.

We now know that when a program is
predictable, that is, when decision
milestones are being met; estimated
costs are actual costs; and performance
to contract specifications and key per-
formance parameters are achieved, the
acquisition process can be relied on as
providing the joint warfighter with op-
timal capability at the most reason-
able cost to the taxpayer.

The bill that I am introducing with
Chairman LEVIN today appreciates that
fact—by focusing on starting programs
right. It does so by emphasizing sys-
tems engineering; more effective up-
front planning and management of
technology risk; and growing the ac-
quisition workforce to meet program
objectives.

A particularly important feature of
the bill includes a provision that puts
Nunn-McCurdy ‘‘on dynamite.”” That
provision requires, among other things,
that programs currently underway,
post-Milestone B, experiencing ‘‘crit-
ical” cost growth either be terminated
or enter the new defense acquisition
system, which the DoD recently and
fundamentally restructured to help it

February 23, 2009

manage technology and integration
risk. In so doing, Chairman LEVIN and
I hope to transform Nunn-McCurdy
from a mere reporting requirement
into a tool that can help the DoD man-
age out-of-control cost growth.

While I am pleased to be introducing
this legislation with Chairman LEVIN,
we certainly must, and will, do more.
That having been said, the primary re-
sponsibility to reform the process falls
on the DoD itself. No amount of legis-
lation can substitute for a true com-
mitment to acquisition reform within
the Pentagon. I look forward to seeing
the White House convey that commit-
ment—through deeds—going forward.

By Mr. DODD (for himself, Mr.

ALEXANDER, Mr. WHITEHOUSE,
Mr. LAUTENBERG, and Mr.
KERRY):

S. 456. A Dbill to direct the Secretary
of Health and Human Services, in con-
sultation with the Secretary of Edu-
cation, to develop guidelines to be used
on a voluntary basis to develop plans
to manage the risk of food allergy and
anaphylaxis in schools and early child-
hood education programs, to establish
school-based food allergy management
grants, and for other purposes; to the

Committee on Health, Education,
Labor, and Pensions.
Mr. DODD. Mr. President, I rise

today to introduce the Food Allergy
and Anaphylaxis Management Act of
2009. I want to thank Senators ALEX-
ANDER, WHITEHOUSE, LAUTENBERG, and
KERRY for joining me for this introduc-
tion.

Food allergies are an increasing food
safety and public health concern in
this country, especially among young
children. I know first-hand just how
frightening food allergies can be in a
young person’s life. My own family has
been personally touched by this trou-
bling condition and we continue to
struggle with it each and every day.
Sadly, there is no cure for food aller-
gies.

The number of Americans with food
allergies is on the rise. From 1997 to
2007 the prevalence of food allergies
among children increased by 18 per-
cent. Today, 3 million children in the
United States have a food allergy.
While food allergies were at one time
considered relatively infrequent, they
now rank third among common chronic
diseases in children under 18 years of
age. Peanuts are among several aller-
genic foods that can produce life-
threatening allergic reactions in sus-
ceptible children. Peanut allergies dou-
bled among school-age children from
1997-2002.

Clearly, food allergies are of great
concern for school-age children nation-
wide, and yet, there are no federal
guidelines concerning the management
of life-threatening food allergies in our
nation’s schools.

I have heard from parents, teachers
and school administrators that stu-
dents with severe food allergies often
face inconsistent food allergy manage-
ment approaches when they change
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schools. Too often, families are not
aware of the food allergy policy at
their children’s school, or the policy is
vastly different from the one they
knew at their previous school, and they
are left wondering whether their child
is safe.

In 2006, Connecticut became the first
State to enact school-based guidelines
concerning food allergies and the pre-
vention of life-threatening incidents in
schools. I am very proud of these ef-
forts, and I know that the parents of
children who suffer from food allergies
in Connecticut have confidence that
their children are safe throughout the
school day. I had the opportunity to
visit with students and parents at
Washington Elementary School in
West Haven, CT, last May who shared
with me their schools’ comprehensive
plan for its students with food aller-

gies.
Nine other States, including Massa-
chusetts, Tennessee, Vermont, New

Jersey, Arizona, Michigan, New York,
Washington, and Maryland have en-
acted statewide guidelines. But too
many States across the country have
food allergy management guidelines
that are inconsistent from one school
district to the next. The result is a
patchwork of guidelines that not only
may vary from State to State, but also
from school district to school district.

In my view, this lack of consistency
underscores the need for enactment of
uniform, federal guidelines that school
districts can choose to adopt and im-
plement. For this reason, my colleague
Senator ALEXANDER and I are intro-
ducing the Food Allergy and Anaphy-
laxis Management Act of 2009 today to
address the growing need for uniform
and consistent school-based food al-
lergy management policy. I thank Sen-
ator Alexander for his hard work and
commitment to this important legisla-
tion.

Mr. President, the bill we are intro-
ducing today closely mirrors legisla-
tion I introduced last Congress which
was cosponsored by 41 of my col-
leagues. Last May, I, along with Sen-
ator ALEXANDER, chaired a hearing in
our Children and Families Sub-
committee exploring the current state
of food allergies and the challenges
parents of children with food allergies
face.

Since that hearing, Senator ALEX-
ANDER and I have been working with
members on both sides of the aisle to
address any concerns they had with the
legislation. As a result, the legislation
we are introducing today reflects many
excellent suggestions and changes of-
fered by my colleagues. It is my sincere
hope that the Senate will move quickly
on this bipartisan legislation this year.

The legislation does two things.
First, it directs the Secretary of
Health and Human Services, in con-
sultation with the Secretary of Edu-
cation, to develop and make available
voluntary food allergy management
guidelines for preventing exposure to
food allergens and assuring a prompt
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response when a student suffers a po-
tentially fatal anaphylactic reaction.
The guidelines developed by the Sec-
retary are voluntary, not mandatory.
Under the legislation, each school dis-
trict or early childhood education pro-
gram across the country can volun-
tarily choose to implement these
guidelines. The intent of the legisla-
tion is not to mandate individual
school policy, but rather to provide for
consistency of policies relating to
school-based food allergy management
by providing schools with consistent
guidelines at the federal level.

Second, the bill provides for incen-
tive grants to school districts to assist
them with adoption and implementa-
tion of the federal government’s al-
lergy management guidelines in all K-
12 public schools.

I would like to recognize the leader-
ship of Congresswoman NITA LOWEY
who is introducing companion legisla-
tion today in the House of Representa-
tives. She has been a longstanding
champion for children and for aware-
ness of the devastating impact of food
allergies. I also wish to acknowledge
and offer my sincere appreciation to
the members of the Food Allergy and
Anaphylaxis Network for their com-
mitment to this legislation and for
raising public awareness, providing ad-
vocacy, and advancing research on be-
half of all individuals who suffer from
food allergies.

This legislation is supported by the
Food Allergy and Anaphylaxis Net-
work, the American Academy of Al-
lergy, Asthma, and Immunology, and
many others.

Mr. President, I ask unanimous con-
sent that the text of the bill and a let-
ter of support be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 456

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Food Al-
lergy and Anaphylaxis Management Act of
2009”°.

SEC. 2. DEFINITIONS.

In this Act:

(1) EARLY CHILDHOOD EDUCATION PRO-
GRAM.—The term ‘‘early childhood education
program’ means—

(A) a Head Start program or an Early Head
Start program carried out under the Head
Start Act (42 U.S.C. 9831 et seq.);

(B) a State licensed or regulated child care
program or school; or

(C) a State prekindergarten program that
serves children from birth through kinder-
garten.

(2) ESEA DEFINITIONS.—The terms ‘‘local
educational agency’, ‘‘secondary school”’,
‘‘elementary school”’, and ‘‘parent’ have the
meanings given the terms in section 9101 of
the Elementary and Secondary Education
Act of 1965 (20 U.S.C. 7801).

(3) ScHOOL.—The term ‘‘school” includes
public—

(A) kindergartens;

(B) elementary schools; and

(C) secondary schools.
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(4) SECRETARY.—The term ‘Secretary’”’
means the Secretary of Health and Human
Services.

SEC. 3. ESTABLISHMENT OF VOLUNTARY FOOD
ALLERGY AND ANAPHYLAXIS MAN-
AGEMENT GUIDELINES.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary, in consultation with the Secretary of
Education, shall—

(A) develop guidelines to be used on a vol-
untary basis to develop plans for individuals
to manage the risk of food allergy and ana-
phylaxis in schools and early childhood edu-
cation programs; and

(B) make such guidelines available to local
educational agencies, schools, early child-
hood education programs, and other inter-
ested entities and individuals to be imple-
mented on a voluntary basis only.

(2) APPLICABILITY OF FERPA.—Each plan de-
scribed in paragraph (1) that is developed for
an individual shall be considered an edu-
cation record for the purpose of the Family
Educational Rights and Privacy Act of 1974
(20 U.S.C. 12329).

(b) CONTENTS.—The voluntary guidelines
developed by the Secretary under subsection
(a) shall address each of the following, and
may be updated as the Secretary determines
necessary:

(1) Parental obligation to provide the
school or early childhood education pro-
gram, prior to the start of every school year,
with—

(A) documentation from their child’s phy-
sician or nurse—

(i) supporting a diagnosis of food allergy,
and any risk of anaphylaxis, if applicable;

(ii) identifying any food to which the child
is allergic;

(iii) describing, if appropriate, any prior
history of anaphylaxis;

(iv) listing any medication prescribed for
the child for the treatment of anaphylaxis;

(v) detailing emergency treatment proce-
dures in the event of a reaction;

(vi) listing the signs and symptoms of a re-
action; and

(vii) assessing the child’s readiness for self-
administration of prescription medication;
and

(B) a list of substitute meals that may be
offered to the child by school or early child-
hood education program food service per-
sonnel.

(2) The creation and maintenance of an in-
dividual plan for food allergy management,
in consultation with the parent, tailored to
the needs of each child with a documented
risk for anaphylaxis, including any proce-
dures for the self-administration of medica-
tion by such children in instances where—

(A) the children are capable of self-admin-
istering medication; and

(B) such administration is not prohibited
by State law.

(3) Communication strategies between in-
dividual schools or early childhood edu-
cation programs and providers of emergency
medical services, including appropriate in-
structions for emergency medical response.

(4) Strategies to reduce the risk of expo-
sure to anaphylactic causative agents in
classrooms and common school or early
childhood education program areas such as
cafeterias.

(56) The dissemination of general informa-
tion on life-threatening food allergies to
school or early childhood education program
staff, parents, and children.

(6) Food allergy management training of
school or early childhood education program
personnel who regularly come into contact
with children with life-threatening food al-
lergies.
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(7) The authorization and training of
school or early childhood education program
personnel to administer epinephrine when
the nurse is not immediately available.

(8) The timely accessibility of epinephrine
by school or early childhood education pro-
gram personnel when the nurse is not imme-
diately available.

(9) The creation of a plan contained in each
individual plan for food allergy management
that addresses the appropriate response to
an incident of anaphylaxis of a child while
such child is engaged in extracurricular pro-
grams of a school or early childhood edu-
cation program, such as non-academic out-
ings and field trips, before- and after-school
programs or before- and after-early child
education program programs, and school-
sponsored or early childhood education pro-
gram-sponsored programs held on weekends.

(10) Maintenance of information for each
administration of epinephrine to a child at
risk for anaphylaxis and prompt notification
to parents.

(11) Other elements the Secretary deter-
mines necessary for the management of food
allergies and anaphylaxis in schools and
early childhood education programs.

(c) RELATION TO STATE LAW.—Nothing in
this Act or the guidelines developed by the
Secretary under subsection (a) shall be con-
strued to preempt State law, including any
State law regarding whether students at risk
for anaphylaxis may self-administer medica-
tion.

SEC. 4. SCHOOL-BASED FOOD ALLERGY MANAGE-
MENT GRANTS.

(a) IN GENERAL.—The Secretary may award
grants to local educational agencies to assist
such agencies with implementing voluntary
food allergy and anaphylaxis management
guidelines described in section 3.

(b) APPLICATION.—

(1) IN GENERAL.—To be eligible to receive a
grant under this section, a local educational
agency shall submit an application to the
Secretary at such time, in such manner, and
including such information as the Secretary
may reasonably require.

(2) CONTENTS.—Each application submitted
under paragraph (1) shall include—

(A) an assurance that the local educational
agency has developed plans in accordance
with the food allergy and anaphylaxis man-
agement guidelines described in section 3;

(B) a description of the activities to be
funded by the grant in carrying out the food
allergy and anaphylaxis management guide-
lines, including—

(i) how the guidelines will be carried out at
individual schools served by the local edu-
cational agency;

(ii) how the local educational agency will
inform parents and students of the guide-
lines in place;

(iii) how school nurses, teachers, adminis-
trators, and other school-based staff will be
made aware of, and given training on, when
applicable, the guidelines in place; and

(iv) any other activities that the Secretary
determines appropriate;

(C) an itemization of how grant funds re-
ceived under this section will be expended;

(D) a description of how adoption of the
guidelines and implementation of grant ac-
tivities will be monitored; and

(E) an agreement by the local educational
agency to report information required by the
Secretary to conduct evaluations under this
section.

(¢) USE oF FunDs.—Each local educational
agency that receives a grant under this sec-
tion may use the grant funds for the fol-
lowing:

(1) Purchase of materials and supplies, in-
cluding limited medical supplies such as epi-
nephrine and disposable wet wipes, to sup-
port carrying out the food allergy and ana-
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phylaxis management guidelines described in
section 3.

(2) In partnership with local health depart-
ments, school nurse, teacher, and personnel
training for food allergy management.

(3) Programs that educate students as to
the presence of, and policies and procedures
in place related to, food allergies and
anaphylactic shock.

(4) Outreach to parents.

(5) Any other activities consistent with the
guidelines described in section 3.

(d) DURATION OF AWARDS.—The Secretary
may award grants under this section for a
period of not more than 2 years. In the event
the Secretary conducts a program evaluation
under this section, funding in the second
year of the grant, where applicable, shall be
contingent on a successful program evalua-
tion by the Secretary after the first year.

(e) LIMITATION ON GRANT FUNDING.—The
Secretary may not provide grant funding to
a local educational agency under this section
after such local educational agency has re-
ceived 2 years of grant funding under this
section.

(f) MAXIMUM AMOUNT OF ANNUAL AWARDS.—
A grant awarded under this section may not
be made in an amount that is more than
$50,000 annually.

(g) PRIORITY.—In awarding grants under
this section, the Secretary shall give pri-
ority to local educational agencies with the
highest percentages of children who are
counted under section 1124(c) of the Elemen-
tary and Secondary Education Act of 1965 (20
U.S.C. 6333(c)).

(h) MATCHING FUNDS.—

(1) IN GENERAL.—The Secretary may not
award a grant under this section unless the
local educational agency agrees that, with
respect to the costs to be incurred by such
local educational agency in carrying out the
grant activities, the local educational agen-
cy shall make available (directly or through
donations from public or private entities)
non-Federal funds toward such costs in an
amount equal to not less than 25 percent of
the amount of the grant.

(2) DETERMINATION OF AMOUNT OF NON-FED-
ERAL CONTRIBUTION.—Non-Federal funds re-
quired under paragraph (1) may be cash or in
kind, including plant, equipment, or serv-
ices. Amounts provided by the Federal Gov-
ernment, and any portion of any service sub-
sidized by the Federal Government, may not
be included in determining the amount of
such non-Federal funds.

(i) ADMINISTRATIVE FUNDS.—A local edu-
cational agency that receives a grant under
this section may use not more than 2 percent
of the grant amount for administrative costs
related to carrying out this section.

(j) PROGRESS AND EVALUATIONS.—At the
completion of the grant period referred to in
subsection (d), a local educational agency
shall provide the Secretary with information
on how grant funds were spent and the status
of implementation of the food allergy and
anaphylaxis management guidelines de-
scribed in section 3.

(k) SUPPLEMENT, NOT SUPPLANT.—Grant
funds received under this section shall be
used to supplement, and not supplant, non-
Federal funds and any other Federal funds
available to carry out the activities de-
scribed in this section.

(1) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $30,000,000 for fiscal
year 2010 and such sums as may be necessary
for each of the 4 succeeding fiscal years.

SEC. 5. VOLUNTARY NATURE OF GUIDELINES.

(a) IN GENERAL.—The food allergy and ana-
phylaxis management guidelines developed
by the Secretary under section 3 are vol-
untary. Nothing in this Act or the guidelines
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developed by the Secretary under section 3
shall be construed to require a local edu-
cational agency to implement such guide-
lines.

(b) EXCEPTION.—Notwithstanding sub-
section (a), the Secretary may enforce an
agreement by a local educational agency to
implement food allergy and anaphylaxis
management guidelines as a condition of the
receipt of a grant under section 4.

FoOD ALLERGY AND
ANAPHYLAXIS NETWORK,
Washington, DC, February 18, 2009.
Senator CHRISTOPHER DODD,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR DODD, on behalf of the Food
Allergy and Anaphylaxis Network (FAAN), I
write to express strong support for the Food
Allergy and Anaphylaxis Management Act.
This important piece of legislation directs
the Department of Health and Human Serv-
ices to develop guidelines for schools to pre-
vent exposure to food allergens and assure a
prompt response when a child suffers a po-
tentially fatal anaphylactic reaction.

FAAN was established in 1991 to raise pub-
lic awareness, provide advocacy and edu-
cation, and advance research on behalf of the
more than 12 million Americans affected by
food allergies and anaphylaxis. FAAN has
nearly 30,000 members worldwide, including
families, dietitians, nurses, physicians, and
school staff as well as representatives of gov-
ernment agencies and the food and pharma-
ceutical industries.

An estimated 2 million school age children
suffer from food allergies, for which there is
no cure. Avoiding any and all products with
allergy-causing ingredients is the only way
to prevent potentially life-threatening reac-
tions for our children. Reactions often occur
at school including severe anaphylaxis,
which can kill within minutes unless epi-
nephrine (adrenaline) 1is administered.
Deaths from anaphylaxis are usually a result
of delayed administration of epinephrine.
Nevertheless, there are no current, standard-
ized guidelines to help schools safely manage
students with the disease.

The Food Allergy and Anaphylaxis Net-
work applauds your effort to address the se-
riousness of food allergies and create a safe
learning environment for those children who
deal with these issues on a daily basis. We
are pleased to endorse your legislation.

Sincerely,
JULIA E. BRADSHER,
Chief Executive Officer.
AMERICAN ACADEMY OF ALLERGY,
ASTHMA & IMMUNOLOGY,
Washington, DC, February 19, 2009.
Hon. CHRIS DODD,
Hon. LAMAR ALEXANDER,
U.S. Senate,
Washington, DC.

DEAR SENATORS DODD AND ALEXANDER: I
am writing on behalf of the American Acad-
emy of Allergy, Asthma and Immunology
(AAAAI) to express our strong support for
your legislation, the Food Allergy and Ana-
phylaxis Management Act of 2007, which
would make available to schools appropriate
guidelines for the management of students
with food allergy who are at risk of
anaphylactic shock. The AAAAI is the larg-
est professional medical specialty organiza-
tion in the United States representing aller-
gists, asthma specialists, clinical immunol-
ogists, allied health professionals and others
dedicated to improving the treatment of al-
lergic diseases through research and edu-
cation.

The number of schoolchildren with food al-
lergies has increased dramatically in recent
years. The policy developed under your bill



February 23, 2009

would assist schools in preventing exposure
to food allergens and assuring a prompt re-
sponse when a child suffers a potentially
fatal anaphylactic reaction.

Strict avoidance of the offending food is
the only way to prevent an allergic reaction
as there is no cure for food allergy. Fatali-
ties from anaphylaxis often result from de-
layed administration of epinephrine. The im-
portance of managing life-threatening food
allergies in the school setting has been rec-
ognized by our own organization as well as
the American Medical Association, the
American Academy of Pediatrics, and the
National Association of School Nurses.

The American Academy of Allergy, Asth-
ma and Immunology applauds your efforts to
address the need to assist schools with the
policies and information needed to improve
the management of children with food al-
lergy and avoid life-threatening reactions.
We are pleased to endorse your legislation.

Sincerely,
HUGH A. SAMPSON,
President.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 51—AUTHOR-

IZING EXPENDITURES BY THE
COMMITTEE ON AGRICULTURE,
NUTRITION AND FORESTRY

Mr. HARKIN submitted the following
resolution; from the Committee on Ag-
riculture, Nutrition, and Forestry;
which was referred to the Committee
on Rules and Administration:

S. RES. 51

Resolved, That, in carrying out its powers,
duties, and functions under the Standing
Rules of the Senate, in accordance with its
jurisdiction under rule XXV of such rules, in-
cluding holding hearings, reporting such
hearings, and making investigations as au-
thorized by paragraphs 1 and 8 of rule XXVI
of the Standing Rules of the Senate, the
Committee on Agriculture, Nutrition and
Forestry is authorized from March 1, 2009
through September 30, 2009; October 1, 2009,
through September 30, 2010, and October 1,
2010, through February 28, 2011, in its discre-
tion (1) to make expenditures from the con-
tingent fund of the Senate, (2) to employ per-
sonnel, and (3) with the prior consent of the
Government department or agency con-
cerned and the Committee on Rules and Ad-
ministration, to use on a reimbursable or
non-reimbursable basis the services of per-
sonnel of any such department or agency.

SEC. 2(a). The expenses of the committee
for the period March 1, 2009, through Sep-
tember 30, 2009, under this resolution shall
not exceed $2,735,622 of which amount (1) not
to exceed $200,000 may be expended for the
procurement of the services of individual
consultants, or organizations thereof (as au-
thorized by section 202(i) of the Legislative
Reorganization Act of 1946, as amended), and
(2) not to exceed $40,000 may be expended for
the training of the professional staff of such
committee (under procedures specified by
section 202(j) of the Legislative Reorganiza-
tion Act of 1946).
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(b) For the period October 1, 2009, through
September 30, 2010, expenses of the com-
mittee under this resolution shall not exceed
$4,809,496 of which amount (1) not to exceed
$200,000 may be expended for the procure-
ment of the services of individual consult-
ants, or organizations thereof (as authorized
by section 202(i) of the Legislative Reorga-
nization Act of 1946, as amended), and (2) not
to exceed $40,000 may be expended for the
training of the professional staff of such
committee (under procedures specified by
section 202(j) of the Legislative Reorganiza-
tion Act of 1946).

(c) For the period of October 1, 2010,
through February 28, 2011, expenses of the
committee under this resolution shall not
exceed $2,048,172 of which amount (1) not to
exceed $200,000 may be expended for the pro-
curement of the services of individual con-
sultants, or organizations thereof (as author-
ized by section 202(i) of the Legislative Reor-
ganization Act of 1946, as amended), and (2)
not to exceed $40,000 may be expended for the
training of the professional staff of such
committee (under procedures specified by
section 202(j) of the Legislative Reorganiza-
tion Act of 1946).

SEC. 3. The committee shall report its find-
ings, together with such recommendations
for legislation as it deems advisable, to the
Senate at the earliest practicable date, but
not later than February 28, 2010 and Feb-
ruary 28, 2011, respectively.

SEC. 4. Expenses of the committee under
this resolution shall be paid from the contin-
gent fund of the Senate upon vouchers ap-
proved by the Chairman of the committee,
except that vouchers shall not be required (1)
for the disbursement of salaries of employees
paid at an annual rate, or (2) for the pay-
ment of telecommunications provided by the
Office of the Sergeant at Arms and Door-
keeper, United States Senate, or (3) for the
payment of stationery supplies purchased
through the Keeper of the Stationery, United
States Senate, or (4) for payments to the
Postmaster, United States Senate, or (5) for
the payment of metered charges on copying
equipment provided by the Office of the Ser-
geant at Arms and Doorkeeper, United
States Senate, or (6) for the payment of Sen-
ate Recording and Photographic Services, or
(7) for payment of franked and mass mail
costs by the Sergeant at Arms and Door-
keeper, United States Senate.

SEC. 5. There are authorized such sums as
may be necessary for agency contributions
related to the compensation of employees of
the committee from March 1, 2009, through
September 30, 2009; October 1, 2009, through
September 30, 2010; and October 1, 2010,
through February 28, 2011, to be paid from
the Appropriations account for ‘‘Expenses of
Inquiries and Investigations.”

SENATE RESOLUTION 52—DESIG-
NATING MARCH 2, 2009, AS “READ
ACROSS AMERICA DAY

Mr. REED (for himself and Ms. CoOL-
LINS) submitted the following resolu-
tion; which was considered and agreed
to:

B
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S. RES. 52

Whereas reading is a basic requirement for
quality education and professional success,
and is a source of pleasure throughout life;

Whereas the people of the United States
must be able to read if the United States is
to remain competitive in the global econ-
omy;

Whereas Congress, through the No Child
Left Behind Act of 2001 (Public Law 107-110)
and the Reading First, Early Reading First,
and Improving Literacy Through School Li-
braries programs, has placed great emphasis
on reading intervention and providing addi-
tional resources for reading assistance; and

Whereas more than 50 national organiza-
tions concerned about reading and education
have joined with the National Education As-
sociation to use March 2, the anniversary of
the birth of Theodor Geisel, also known as
Dr. Seuss, to celebrate reading: Now, there-
fore, be it

Resolved, That the Senate—

(1) designates March 2, 2009, as
Across America Day’’;

(2) honors Theodor Geisel, also known as
Dr. Seuss, for his success in encouraging
children to discover the joy of reading;

(3) honors the 12th anniversary of Read
Across America Day;

(4) encourages parents to read with their
children for at least 30 minutes on Read
Across America Day in honor of the commit-
ment of the Senate to building a Nation of
readers; and

(5) encourages the people of the United
States to observe the day with appropriate
ceremonies and activities.

“Read

———

NOTICE OF HEARING

COMMITTEE ON INDIAN AFFAIRS

Mr. DORGAN. Mr. President, I would
like to announce that the Committee
on Indian Affairs will meet on Thurs-
day, February 26, 2009 at 10 a.m. in
room 628 of the Dirksen Senate Office
Building to conduct an oversight hear-
ing on Youth Suicide in Indian Coun-
try.

Those wishing additional information
may contact the Indian Affairs Com-
mittee at 202-224-2251.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS
Mr. UDALL of New Mexico. Mr.
President, I ask unanimous consent
that the Committee on Health, Edu-
cation, Labor, and Pensions be author-
ized to meet, during the session of the
Senate, to conduct a hearing entitled
“Principles of Integrative Health: A
Path to Health Care Reform’ on Mon-
day, February 23, 2009. The hearing will
commence at 2 p.m. in room 430 of the
Dirksen Senate Office Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.

FOREIGN TRAVEL FINANCIAL REPORTS

In accordance with the appropriate provisions of law, the Secretary of the Senate herewith submits the following reports
for standing committees of the Senate, certain joint committees of the Congress, delegations and groups, and select and
special committees of the Senate, relating to expenses incurred in the performance of authorized foreign travel:
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